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Labour Shortages
and Foreign Workers

Difficulties in recruiting skilled
employees and the labour shortage in
some sectors are currently a source of
headaches for many businesses.

In this context, one solution may be
to consider hiring foreign workers.

In a press release published in
September 2007, the Fédération des
chambres de commerce du Québec noted
that migrant workers are an indispensable
asset to the competitiveness of Quebec
businesses. Unlike Canadian citizens and
permanent residents, foreign persons are
only authorized to work in Canada under

certain conditions.

By Nadine Landry

Basic requirements:
Canadian work permit
and Quebec Certificate
of Acceptance

The Canadian Immigration and
Refugee Protection Regulations define
“work” as an “activity for which wages
are paid or commission is earned, or that
is in direct competition with the activi-
ties of Canadian citizens or permanent

»

residents in the Canadian labour market.
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This definition of work seems to
be broader in scope than what would
be encompassed by a labour or
employment contract alone. As a result,
a foreign person wishing to act as a
consultant or contractor (self-employed
worker) is not, by virtue of that fact,
relieved of the obligation to obtain a
work permit.

Similarly, the payment outside Canada
of compensation payable to a foreign
person, or keeping such person’s name
on a foreign subsidiary’s payroll,
does not result in an exemption from
the obligation to comply with the
provisions on work permits where this
person is performing his or her work in
Canada.

The legislation does not only require
the foreign person to hold a work
permit, but also prohibits the employer
from hiring a foreigner without one. In
case of a violation, both are liable to a

fine or prison sentence.




As immigration falls under both
federal and provincial jurisdiction,
foreign workers must not only obtain
a federal work permit, but also a

Certificate of Acceptance from Quebec

(CAQ).

Preliminary stage in obtaining
a Canadian work permit

The purpose of the federal
immigration legislation is essentially
to protect the Canadian employment
market by giving priority to domestic
workforce, i.e. citizens and permanent
residents.

Accordingly, at the first stage of the
process for obtaining a work permit,
the onus is on the employer to supply
the necessary information enabling
the competent authorities to render an
opinion on the relevant labour market.

When issuing a work permit, the
Canadian immigration agent relies on
the opinion given by Human Resources
and Social Development Canada
(HRSDC) concerning the impact of the
hiring of a foreign person in Canada.
The task of this federal department
is to determine whether the hiring of
the foreign worker will have a positive,
neutral or negative effect (in the latter
case, no permit is issued) on the local
employment market.

It is then up to the employer to show
that the proposed hiring will have
no negative impact. For example, by
submitting a record of its recruitment
efforts, the employer can show that it
was impossible to recruit a Canadian
citizen or permanent resident. It might
also argue that the worker’s arrival
will have a positive impact through a
knowledge transfer or the creation

of new jobs.
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However, there is a simplified
process. In October 2007, the authori-
ties published a list of professions in
which there is a clear and well-known
shortage, including a number of profes-
sions in the fields of finance, engineer-
ing (engineers and technicians) and
health. Thus, where an employer wishes
to hire a foreign person for a position
appearing on this list, it is not required
to undertake a long and exhaustive
process of publishing job offers before
submitting a foreign worker application.

Where an application is for a foreign
person to work in Quebec, HRSDC’s
decision is made jointly with the
provincial authorities. Then, following
the review of the requisite documents
showing his or her qualifications
and payment of the required fee, the
provincial authorities will issue a CAQ

to the worker

Exemptions from Canadian
work permit

A work permit is not mandatory for
certain categories of persons. However,
these exemptions must be interpreted
narrowly.

We are referring in particular to
business persons visiting Canada
to participate in activities relating
to international trade, who do not
enter the Canadian labour market
directly. Other such categories include
diplomats, certain performing artists,
athletes and coaches coming to Canada
to participate in competitions, and some
journalists and speakers at conferences
(provided the activity does not last

more than five days), etc.

Exemptions from HRSDC
confirmation

In some situations, both HRSDC’s
process for confirming the job offer
and the obtaining of the CAQ can be
bypassed. Fortunately, the terms and
conditions for the exemptions from the
CAQ are modeled on those applying
to work permits and HRSDC confir-
mations. One of the most frequent
exemptions is the intra-company
transfer. This exemption covers cases
in which an employee is transferred
from a foreign company to a Canadian
company. There are two categories:
executives and managers, on the one
hand, and employees with special-
ized knowledge, on the other. The
transferred employee must however
have been employed full-time for at
least one year in the previous three years
with a company that is related to the
Canadian company, either as a parent,
subsidiary, branch or affiliate.

Certain international agreements also
facilitate the transfer of foreign workers.
The North American Free Trade
Agreement (NAFTA), for example,
allows certain professionals who are
citizens of the United States or Mexico
to obtain a 12-month renewable work
permit. There are some 63 profes-
sions on the list, including engineers,
scientific technicians, accountants,

management consultants, etc.
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Permanent workers

Quebec’s economic immigration
objectives give priority to skilled
workers. This is reflected in the points
system used to qualify for a Selection
Certificate-the first stage of the
application for permanent residency
for a person wishing to settle in
Quebec-which is based on such criteria
as education, work experience, age,
knowledge of languages and adaptibility
(including the spouse’s profile).

Additional points are awarded
according to the area of training.

The list of these areas, which is to be
updated about once a year to adjust to
the needs of the labour market, thereby
makes it easier for workers to qualify
where they possess a diploma in the
areas in which the labour shortage is
most severe.

Applicants are also awarded additional
points where they have received an
offer of employment from a Quebec
employer which has been validated by
the provincial authorities. The criteria
for the validation process in the context
of an offer of permanent employment
are similar to those applicable to the
hiring of a temporary worker. However,
only the provincial authorities are
involved in the former, since this process
assesses whether the worker qualifies
for additional points under Quebec’s

selection grid.
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Processing times

Where employers must turn to foreign
labour, they frequently have concerns
about processing times. These times
depend on several factors. In the case
of a person who will be working in
Quebec, the CAQ application and
application for HRSDC approval are
normally processed in a few weeks
(approximately five to eight weeks in
straightforward cases presenting no
particular problem).

Furthermore, citizens from several
countries are exempt from the visa
requirement to enter Canada and may
therefore submit their work permit
application directly at a port of entry,
i.e. at the airport or at the border station
upon their arrival. For those requiring
an entry visa, applications are processed
by a Canadian embassy or a consulate
abroad.

While a work permit application
may entail processing delays of several
weeks in countries such as Brazil or
South Africa (where the worker and his
or her family members must undergo
a medical examination to obtain the
entry visa and work permit), U.S. and
Australian citizens, as well as citizens of
most European Union countries, among
others, can obtain a work permit in a
very short time by going to the border
or upon landing in Canada.

In addition, Citizenship and
Immigration Canada has set up a
specialized team which can grant a
pre-approval for a work permit before
the worker’s arrival at the border in
the categories exempted from HRSDC
confirmation. This gives the worker a
certain assurance of his or her eligibility
and minimizes the waiting time at the

border upon arrival.

Finally, given that the waiting
period to obtain permanent residency
ranges from a few weeks to several years,
employers will often be interested in
obtaining a temporary work permit
covering the period during which the
permanent residency application is

being processed.

Conclusion

Hiring a foreign worker involves
certain procedures, but is not an
excessively complex process. The
authorities recognize that there is a
shortage of skilled labour in certain
fields and have created mechanisms
to facilitate and accelerate the arrival
of foreign workers. It is now up to
businesses to use these tools to meet

their needs.
Happy recruiting!

M Nadine Landry
514 878-5668
nlandry@lavery.qc.ca
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You can contact the following members of the Labour and Employment Group

with any questions concerning this newsletter.

Pierre L. Baribeau 514 877-2965

Eve Beaudet 418 266-3066

Pierre Beaudoin 418 266-3068

Jean Beauregard 514 877-2976

Valérie Belle-Isle

418 266-3059

Monique Brassard 514 877-2942

Denis Charest 514 877-2962

C. Frangois Couture 514 878-5528

Pierre Daviault 450 978-8107

Michel Desrosiers 514 877-2939

Jocelyne Forget 514 877-2956

Philippe Frere 514 877-2978

Alain Gascon 514 877-2953

Michel Gélinas 514 877-2984

Jean-Frangois Hotte 514 877-2916

Pierre Jauvin 514 878-5577

Nicolas Joubert 514 877-2918

Nadine Landry 514 878-5668

Claude Larose 418 266-3062

France Legault 514 877-2923

Guy Lemay 514 877-2966
Vicky Lemelin 514 877-3002
Carl Lessard 514 877-2963

Josiane L'Heureux 514 877-2954

Catherine Maheu 514 877-2912

Isabelle Marcoux 514 877-3085

Véronique Morin 514 877-3082

Marie-Claude Perreault 514 877-2958

Marie-Hélene Riverin 418 266-3082

Madeleine Roy

418 266-3074
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on the basis of the
information contained
herein.
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