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Contaminated Land:

Should the Vendor or the Purchaser Perform the Site Characterization Study?

By Héléne Lauzon and Yvan Biron

The provisions of the Environment Quality
Act (“EQA") regarding contaminated land
require aperson intending to change the
use of aparcel of land to perform asite
characterization study* if certain specific
industrial activities have been carried on
there?. If this study reveals the presence of
contaminantsin excess of the limit values
prescribed by regulation?, a notice of
contamination must be registered in the
land register against the property in
question.

Over the years, we have observed that in
many transactions, the vendor, rather than
the purchaser, hasfulfilled the obligation
to perform the site characterization

study, within the framework of the
“environmental audit” (due diligence)
process.

We believe that thisis the route to follow in
order to avoid the vendor being required to
register anotice of contamination when he
has no certainty of the completion of the
transaction.

Indeed, only site characterization studies
“performed pursuant to thisAct” can result
inthe obligation to register a notice of
contamination in the land register4, and the
EQA requires only the person intending to
change the use of land to perform asite
characterization study in advance and
register anotice of contamination.

If the vendor performs such a study, it is
with the aim of selling the land to the
highest bidder, regardless of the projected
use. It is usually the purchaser who plans
to change the use of theland. A site
characterization study which is performed
for the purposes of selling does not trigger
the obligation to register anotice of
contamination, because it is not a study
performed “pursuant to this Act”.

However, if the study is performed by the
potential purchaser for the purpose of
changing the use of theland and it reveals
that the limit values set by regulation are
exceeded, anotice of contamination must be
registered in theland register, because, in
this case, it is a site characterization study
performed specifically pursuant to
subsection 31.53 of the EQA.
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The EQA specifies that the notice of
contamination must be registered by the
person who commissioned the site
characterization study. This means that the
potential purchaser performing the study
for the purposes of a change of the use of a
parcel of land would probably be obliged to
register the notice, even if the transaction
ultimately does not materialize.

To avoid any discussion in this regard with
the Ministry of Sustainable Development,
Environment and Parcs and to prevent the
registration of anotice of contamination
which would affect the vendor’stitle
prematurely, we recommend that a site
characterization study, in the context of
a potential sale, always be performed
by the vendor because, in this case,

the registration of a notice of
contamination is not necessarily
required.

Subsection 31.53 EQA.

Schedule Ill of the Land Protection and Rehabilitation
Regulation establishes the list of these industrial activities.
These limit values are established in Schedules | and Il of
the Regulation.

Subsection 31.58 EQA.

~

w

IS




It would also be wise to specify in the offer
to sell that the site characterization studies
will be prepared by the vendor but
transmitted to the purchaser for consulta-
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