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Accessto Medical Record -

The Principle of Relevance and the Extent of Disclosure

On May 20, 2005, the Supreme Court
issued its judgment in the Smith & Nephew
Inc. v. Louise Glegg and Christopher Carter
and Gilles Dextradeur v. Louise Glegg
cases'. The Supreme Court recognized that
a Plaintiff who raisestheissue of hisor her
own state of health tacitly waivestheright
to invoke the duty of professional secrecy of
the practitionershe or she consulted; the
Court also addressed the issue of the scope
and limits of such waiver in the context of
disclosure of evidence prior toatrial. A
flexiblerelevancerulemust be applied. In
the event of a dispute respecting such
relevance, the Court proposed various
mechanismsto deal withiit.

The Facts

Ms. Glegg fell off abicycle and fractured
her right femur and her hip. After she was
taken to a hospital, Dr. Carter, an
orthopaedic surgeon, performed asurgical
reduction of the fracture. As part of the
procedure, he inserted a metal implant
manufactured by Smith & Nephew.

Dr. Carter conducted the medical follow-up
that is normal in such cases. However, on
or about May 26, 1997, Ms. Glegg
consulted another orthopaedic surgeon,

Dr. Dextradeur, about pain she was
suffering in her foot. Eighteen months | ater,
after confirming the consolidation of the
fracture, Dr. Carter performed a second
operation to remove the implant.

Ms. Glegg complained of a personal
inability to tolerate certain components of
theimplant and claimed $4,655,000,
including $2,000,000 for pain and suffering,
shock, nervousness and loss of enjoyment
of life on the groundsthat the allergic
reactions | eft her disabled and allegedly
triggered areactive depression.

By Odette Jobin-Laberge

Ms. Glegg claimed that the physicians were
liablefor failing to foresee, diagnose or treat
the allergic reactions caused by the implant
and provide her with sufficient information
about the implant’s characteristics. She also
claimed that the manufacturer wasliable for
the alleged dangerousness of its product

and itsfailure to provide information
respecting therisksinvolved inits use.
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BARRISTERS AND SOLICITORS

After the action was served, counsel for the
appellants followed the usual procedures of
requesting the production of documents
and holding examinations on discovery.
During an examination on discovery of

Ms. Glegg held in April 2002, they learned
that one of the allergists she consulted had
advised her to consult a psychiatrist
respecting the hypersensitivity she had
experienced and her resulting depression.
Ms. Glegg confirmed that she had
consulted Dr. Gawlik approximately

40 times between November 1999 and
November 2000 but she opposed the
production of the psychiatric record.

However, Ms. Glegg agreed to meet with
the appellants’ expert psychiatrist, who
concluded that Dr. Gawlik’s record would
be relevant to and useful for the purpose of
ng her condition and forming an
expert opinion on the subject. After a new
request was made to Ms. Glegg's lawyers,
she persisted in opposing the disclosure of
her record. The objection was thereafter
argued before ajudge in chambers.
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The Superior Court’s
Judgment

The partiesinitialy appeared in the judge’'s
chambers on February 25, 2003 but

Ms. Glegg'slawyer did not have the record
in his possession and stated that he was
unaware of its contents. Thetria judge
therefore ordered him to return two days
later, on February 27, 2003, and bring with
him the boxes of documents he had received
from his predecessor, especially

Dr. Gawlik’s reports or notes. The second
hearing was held as scheduled on

February 27, 2003. Ms. Glegg's lawyer
then indicated to the judge that he had
instructions from his client to oppose the
disclosure of any other document
concerning Dr. Gawlik. In view of the
absence of adequate answers respecting the
grounds for opposing the disclosure, the
first judge dismissed the objection.

The Appeal Judgment
Ms. Glegg appeal ed the decision.

Baudouin J., speaking for the Court,
acknowledged the existence of animplicit
waiver rule and held that the record was
probably relevant in the case. He
nevertheless was of the view that the trial
judge could not rule on the issue without
carrying out aspecific review. Hetherefore
referred the case back to the Superior Court
for it to determine, after hearing both sides
and in camera if necessary, which parts of
the psychiatric record were relevant and
should be disclosed. The judgment stressed
the importance of the physician’s duty of
professional secrecy, particularly in the
field of psychiatry. Baudouin J. was of the
view that Frenette v. Metropolitain Life
Insurance Co.? was not decisive and that
the Supreme Court’s decisionin M. (A.) v.
Ryan?® now gives greater weight to the right
of privacy and imposes a more onerous
burden on someone wishing to gain access

to a patient’s psychiatric record. The Court
of Appeal also criticized the approach
adopted by the physician and the manufac-
turer in resolving the issue of accessto the
psychiatric record, namely through
challenging an objection, suggesting that it
would have been more appropriate to
handl e the matter by introducing amotion
under article 402.1 C.C.P.

The Supreme Court
Judgment

LeBel J. pointed out that all professionals
are bound to keep information they receive
in the course of discharging their
professional duties confidential, under
sections 42 of the Medical Act* and 9 of the
Charter of human rights and freedoms®. He
considered that the case at bar not only
involved the application of professional
secrecy itself, but also the issue of
competing interests. However, as impor-
tant as professional secrecy may be, it

is not absolute and the disclosure of
confidential information may berequired to
protect competing interests.

The Waiver

An express waiver respecting professional
secrecy poses no difficulty whatsoever.
Although an implied waiver cannot be
presumed, the courts and commentators
have acknowledged this form of waiver and
given effect toit. Such awaiver isinferred
from the actions of the holder of the right
that are inconsistent with an intent to
maintain professional secrecy. LeBel J.
noted that Quebec decisions on this subject
have been consistent and apply in favour of
both the physicians and the manufacturer
of the prosthesis. By bringing an action
against the physicians and the manufacturer
whereby she claimed psychological
damages, Ms. Glegg thus consented to
having questions that would be very
private in nature discussed in court or at
the preliminary stage of readying the case
for trial.
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LeBel J., while stating that the nature of the
interests at stake brought into play a
principle that has a moderating effect on
the evidentiary process, nevertheless
specified that the Frenette case never
established the principle that an express or
implied waiver authorized unlimited and
uncontrolled access to a patient’s medical
record. An examination on discovery
facilitates the disclosure of evidenceto
ensure that trials are conducted fairly and
efficiently. It enables alitigant to clarify the
bases of the claim against him or her, assess
the quality of the evidence and determine
the appropriateness of carrying on with
the defence or at |east better define its
framework. He therefore confirmed that
access to relevant evidence inevitably
remains part and parcel of theright of a
defendant to prepareand put forward a
full answer and defence.

The Relevancy Rule

Where the relevance of proposed evidence
ischallenged, thejudge decidesand, in so
doing, must give awide interpretation to
the concept of relevance. According to
LeBel J.:

“23 (.. .) the concept of relevance is
interpreted broadly. Being relevant means
being useful for the conduct of an action,
as Proulx J.A. noted in a case concerning
the disclosure of a written document:

[1992]1S.C.R. 647
[1997]1 S.CR.157
R.S.Q.c.M-9
R.S.Q.c.C-26
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[translation] “. . . the defendant must
satisfy the court not that the evidence is
relevant in the traditional sense of the
word in the context of a trial, but that
disclosure of the document will be useful,
is appropriate, is likely to contribute to
advancing the debate and is based on an
acceptable objective that he or she seeks
to attain in the case, and that the
document to be disclosed is related to the
dispute ..."¢

LeBel J. considered that thislegal
framework applies to Québec. The
Supreme Court, by setting out specific
rulesin the Ryan case, never intended to set
such framework aside or modify it. The
Ryan case introduced developmentsinto
the common law in an areawhere, unlike
the Quebec law of evidence, it recognizes
only afew “class’ privileges encompassing
an entire class of situations. Common law
precedents are more or lessrelevant in
Quebec, since Quebec law hasits own rules
on the subject.

The Burden of Proof

The relevance criteria, within the meaning
ascribed to it by Quebec case law, requires
that the importance of the right to privacy
be taken into account. It requires the party
seeking access to the information to
establish the apparent relevance of the
reguested information to the exploration of
the merits of the case and the conduct of
the defence. In assessing the impact of
disclosure, it must be kept in mind that it is
sought in the context of the examination on
discovery, a stage at which the parties are
under an implied obligation of
confidentiality both under the Lac

d’ Amiante case’ and the Rules of Practice
of the Superior Court.
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In the case under review, the physicians
and the manufacturer had demonstrated the
relevance of the information they sought
and the existence of animplied waiver;

Ms. Glegg'sfailureto explain the basis of
her objection and demonstrate why the
documents sought should not be produced
caused her objection to be dismissed. She
had the burden to make the judge aware of
the scope of her objection and to determine
how it would be argued before him to allow
him to rule on it with full knowledge of the
facts.

The Procedural Rules

Various procedural avenues are proposed to
deal with an objection pertaining to secrecy
and relevance and avoid the premature or
unnecessary disclosure of confidential
information, while enabling thejudgeto
obtain adequate information on the nature
of the dispute and guide the proceedings on
the issue.

LeBel J. proposed the following procedure:

®  Thejudge may require the party
making the objection to file an affidavit
explaining the basis for the objection
and listing and describing the
documents at issue.

* Hecouldthenreview theevidencein
private, without the parties being
present.

® Thejudge could also order that the
documents be disclosed subject to the
obligations of confidentiality that
would apply at this stage of the
proceedings.

® Hecould also order counsel not to
disclose the documents to third parties
or to the parties themselves.
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LeBel J. concluded that, in the Glegg
matter, the Court of Appeal could not, at
that stage of the proceedings, impose as
heavy a burden on the appellants, who had
aready demonstrated the apparent
relevance of the requested information;

Ms. Glegg's unjustified refusal was
insufficient. LeBel J. refrained from ruling
on specific objections that may eventually
beraised; if such objectionswereto be
made, he said that they would be dealt with
by the Superior Court exercising the
powers explicitly or implicitly conferred on
it under Québec civil procedure.

Comments

Thisjudgment isimportant in al cases
involving the disclosure of medical files,
whatever the grounds for the request.
Although a definite refusal to consent to
thedisclosure of amedical fileisrare, the
lessons learned from this particular case
include thefollowing:

e A simplerefusal does not constitute
groundsfor allowing the objection once
apparent relevance is established.

The concept of relevance must be
interpreted very broadly at the
disclosure of evidence stage. It is
sufficient that “ disclosure. . . will be
useful, isappropriate, islikely to
contribute to advancing the debate and
isbhased on an acceptabl e objective that
he or she seeksto attain in the case,
and that the document to be disclosed is
related to thedispute. . ..” The
Supreme Court did not say that it must
be necessary.

®

Westinghouse Canada Inc. v. Arkwrigh Boston
Manufacturers Mutual Insurance Co., [1993] R.J.Q. 2735
(C.A),p.2741

7 [2001]2S.C.R.743
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® Therules established by the Supreme
Court in common law cases, and in
particular in the Ryan decision, do not
apply in Quebec since Quebec law of
evidence and procedure have
recognized the professional secrecy
privilegeand codified therules
pertaining thereto. The Court is vested
with the inherent power to exercise its
jurisdiction to control disclosure of
evidence at the pre-trial stage.

®  Where adispute occurs, whatever the
procedural means used, thejudge can
rule on the basis of representations
made to him respecting both the
relevance of the document and the
groundsfor refusal. Thejudge may
then, if necessary, use any means
required to examine the documents and
order their complete or limited
disclosure.

® Thejudge'sdecision must establish a
balance between plaintiff’sright to
privacy and defendant’s right to put
forward afull answer and defence.

Ms. Odette Jobin-L aberge of our firm
represented the interests of Smith &
Nephew in this matter.
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