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“You”, the Unnamed Insured and Intentional Fault:
the Right Result, But Is It the Right Interpretation?

The Court of Appeal recently handed down
its decision in Hallé vs. La Bélair Compagnie
d’assurances générales1. Although the result
is the correct one, we believe the reasoning
followed is erroneous and could have an
adverse influence on how policies are
interpreted.

This decision, which deals with the
interpretation of insurance policies, is
surprising to say the least. The insureds/
Appellants were co-owners of a house which
was destroyed by fire in 1992. It was
admitted that the fire was caused by the
brother of the insureds, who was also an
unnamed insured in the policy. According to
the trial judge, the crime was committed in
circumstances which could suggest the
presence of a mental imbalance.

The insurer denied coverage, relying on the
following exclusion:

[Translation] “losses caused by voluntary

or criminal acts or omissions of which

you are the perpetrator or instigator;”

(emphasis added)

The wording of the policy clearly indicated
that “you” means the insured and the term
“insured” was defined as [Translation] “the
named insured, his or her spouse, members
of his or her family, members of the family of
his or her spouse, and persons 21 years of
age or less under his or her care or that of
the above persons.”

As they had nothing to do with the cause of
the loss, the insureds/Appellants argued that
the exclusion could not apply to them as it
leads to confusion. The trial judge rejected
this argument but the Court of Appeal
quashed that decision on the grounds that:

[Translation] “[13]  Read alone, the clause

appears to apply only to the named

insureds who contracted with the insurer

for the purpose of obtaining protection

against the partial or total loss of their

property: “We do not cover […] losses

of which you are the perpetrator or

instigator.” Prima facie, it only seems to

reproduce the rule set out in the second

paragraph of article 2563 C.C.L.C.

(emphasis added)

[14] To come to the conclusion that the

exclusion applies to situations other than

that in which the insured deliberately

causes the loss, an additional exercise

must be done, that of revisiting the

definitions which appear elsewhere in the

policy. The confusion results from the fact

that, for a reasonable reader who is not

especially well versed in the area, nothing

in the wording of the clause would

suggest that we should use an

interpretation rule to discover the full

meaning.

[15] If one relies only on the apparent

meaning of the wording chosen by the

insurer, the named insured would

wrongly believe that the issue was settled

and would think that the exclusion does

not apply in any case where a third party

intentionally destroys his property. (…)”

The Court compared this exclusion with that
which was in issue in Scott vs. Wawanesa2,
where the exclusion reads as follows:

“willful act or omission of the Insured or

of any person whose property is insured

hereunder;”

(emphasis added)

1 Hallé vs. La Bélair Compagnie d’assurances générales. C.A.

200-09-004407-034, October 19, 2004, Thibault, Pelletier and

Rayle JJ.

2 Scott vs. Wawanesa, [1989] 1 S.C.R. 1945.
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In that case, the Court held that the reader
was warned that the exclusion did not refer
only to the named insured whereas in this
case, the clause is confusing as to the real
meaning of the word “you”. The exclusion
was therefore held not to apply.

The Court also raised on argument based on
article 2563 C.C.L.C. which reads as follows:

“The exclusion of the prejudice caused

by a fortuitous event or the fault of the

insured is not valid unless it is expressly

and restrictively set out in a stipulation in

the policy.”

The Court held that the insurer must express
itself in clear, specific and limited terms,
which was not the case here, and the failure
to do so does not meet the reasonable
expectations of an insured.

Unfortunately, the Court did not refer to the
provision of the Code which now settles this
type of problem and which was adopted in
the Civil Code of Québec to counteract the
effect of the Supreme Court decision in Scott
vs. Wawanesa. The legislature added a last
sentence to article 2464, par. 1:

“2464. [ … ]

Where there is more than one insured, the

obligation of coverage remains in respect

of those insured who have not committed

an intentional fault.”

In his Commentaires, the Minister of Justice
even stated that the addition of this sentence
[Translation] “thus puts an end to a
doctrinal and case law controversy as to the
personal nature of an intentional fault.”3

Use of this provision rather than an
incomplete use of the interpretation rules
and the questionable reasoning based on
article 2563 C.C.L.C. would fully resolve the
dispute.

Comments

This decision is important as it implies that
the use of a defined word such as “you” to
refer to all insureds, namely the named
insured and the other unnamed insureds, could
pose a problem in all clauses of a policy
where the word “you” is used in reference
to obligations, exclusions or limitations of
coverage.  However, this is a general practice
in the industry.

In our opinion, it is a very questionable
decision as the exercise is not necessary to
settle the dispute. Also, it is normal for a
policy to contain definitions and this
decision disregards the rule that a contract is
interpreted as a whole taking into account
the definitions used. There is no reason for
an insurance policy not to be governed by
this rule.

This decision creates a serious problem with
usual techniques for drafting contracts,
including, as in this case, an insurance policy,
but we submit that it will be of questionable
and limited use as a precedent, as the real
legal solution now lies elsewhere.
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3 Commentaires of the Minister of Justice, Vol. II, p. 1548


