IN FACT AND IN LAW

Personal Insurance Law

Suicide is Not Covered
By An Accident Insurance Policy

Even After a Period of Two Years Has Elapsed

Pursuant to the Civil Code of Québec, an
insurer cannot exclude coverage of the
suicide of its insured if the suicide occues
afler two years following the issuance of the
policy. This ruleis set forth in article 2441:

2441 €C.C.Q.: The insurer may not
refuse payment of the sums Insured
by reason of the suicide of the
Insured unlaess he stipulated an
axpress sxclusion of coverage In such
a case and, even then, the
stipulation is without effect if the
sulclde occurs after two years of
vninterrupted insurance.

‘This provision, which is of public order, i«
binding upon insurers; they cannot
derogate therefrom by inserting an
exclusion in the contract of insurance
which does not comply with the provision

Given the existence of this provision, what
happensin the case of an accident
insurance policy which, by definition, only
covers losses resulting from an accident?

[n the recent decision in the matter of
Vallée v. Assurance-vie Desjardins', the
Superior Court ruled on the effect of article
2441 C.C.Q. as regards the application of

such a policy following a suicide.

In 1987, the plaintiff had taken out an
accident insurance policy providing
coverage in the event of accidental loss, The
policy included, as a named insured, the
plaintiff’s daughter who waus then 18 yeurs
old. Eight years later, she committed suicide
by tnhaling carbon menexide. The plaintiff
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submitted a claim to the insurer for the
amount mentioned in the policy for losses
caused by accidental death.

Article 1 of the policy in question stipulated
that this was insurunce in the event of
death, mutilation, fracture, rupture or loss
of use resulting from an accident. The
policy also contained an exclusion provision
stating that the insurer would not pay any
indemnity if the suvicide of the insured
occurred during the two vears following the
date on which the policy was subscribed.
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The question raised as a result of the claim
was the following: Was the insurer required
to indemnify the plaintiff, because the
suicide occurred more than two years after
the policy was issued. ar was the insurer’s
refusal to indemnify the plaintiff well
founded, given that it was admitted that the
death resulted from suicide and not from
an accident within the meaning of the

policy?

In order to seltle the dispule, the Court first
examined the terms and conditions of the
policy, because it was the policy that defined
the nature of the covered risks and the
conditions of coverage.

The first element required in order to give
effect ta the policy in question was the
occurrence of an accident; the loss must
have resulted from an external cause and
must not have been caused by the insured.
Article 1 of the policy stipulated that
coverage would extend to death, mutilation,
fracture, rupturc or loss of use resulting
from an accident; it was not exclusionary in
nature, but, rather, defined the scope of the
coverage. It is important to distinguish
belween Lhese two concepts, because the
principles for interpreting a provision
setting forth insurance coverage are
different from those used 1o interpret a
provision setting forth an exclusion. An
cxclusion obliges the insurer 10 establish
that the loss is un excluded occurrence and.
as such, it is an cxception to the principle
that places the burden of proof on the
insured to establish that the coverage set
forth in the policy applies to the insured’s
claim./




En the case at hand, before considering the
exclusion provision, the Courd had to
determine whether the loss was covered by
the terms and conditions of the policy.

Given that the parties admitted the suicide,
the Court concluded that the death did not
result from an accident, because it did not
result from an external cause as defined in
the policy, but, rather, resulted from the
wilful actions of the insured. Since the
plaintiff was unable to show that the loss
was covered by the insurance policy, the
insurer was well founded in refusing to pay
the.indemnity, even if the suicide occurred
after a period of two years had clapsed
following the issuance of the policy.

To our knowledge, this is the second ruling
rendered by the Superior Court with respect
to this question. The case of Boucher v.
Assurance-Vie Desjarding' dealt with the
same kind of dispute. The plaintiff relied on
article 2532 of the Civil Code of Lower
Canada whose wording, although slightly
different from that of article 2441 C.C.Q.,
was to the same effect as that of article
2441 C.C.Q. In this matter, the Court also
indicated that suicide does not constitute
an accident.

Moreover, the same logic has been applied
in cases dealing with life insurance policies
which included additional indemnity

provisions in the case of accidentu] death.*

This is an interesfing issue which puts inte
play two established principles, onewhich
protects the rights of beneficiaries of an
insurance policy in the event of suicide, and
the other which obliges the insured to
establish that his claim is covered by the
insurance policy. We should view this case as
an indication that an insured or a
beneficiary of an accident insurance policy
cannot attempt to avail himself of rights
through the application of an exclusion
provision ifhe has not first proved the
existence of an accident, the latter being
the initial element required in erder for the
coverage to apply. However, this dispute has
not been settled definitively, given that the
judgment in question has been appealed.
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