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An Ontario employer is held liable

In a recent Ontario decision', an employer
and the owner of a bar were held jointly
and severally liable to pay a sum of
$281,229, which represented their share
(25%) of the damages suffered by a drunk
driver who was injured in a car accident.
The Ontario Superior Court of Justice
found that the Plaintiff was contributorily
negligent and therefore held to assume for
75% of her damages.

Facts of the case

On December 16, 1994, Ms. Hunt
attended an office party held on the
premises of her employer, Sutton Group
Incentive Realty Inc. The party started at
around 1:00 p.m. and ended at 6:30 p.m.

During the party, the employer’s business
activities continued without interruption.
While participating in the festivities,

Ms. Hunt attended to her usual duties as
telephone receptionist and was expected to
clean up the premises after the party.
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According to the evidence accepted by the
Court, Ms. Hunt apparently stayed at the
bar, where she had two drinks, until

8:00 PM. The weather was stormy and the
roads were slippery that evening.

Around 9:45 p.m., Ms. Hunt was involved
in a car accident 12.2 kilometers from the
bar. She suffered multiple fractures and
severe brain injury, some of which was
permanent.

Following the accident, Ms. Hunt sued her
employer and the owner of the bar. In her
pleadings, she claimed that her employer
had a duty of care towards its employees,
notably if they had consumed alcohol or
taken drugs on its premises and especially if
their ability to drive safely was impaired.

Around 4:00 p.m., a representative of the
employer, noting that Ms. Hunt was
inebriated, suggested that she phone her
husband to come and take her home.
Thereafter, the representative kept an eye
on her until she left the office.

Around 6:30 p.m., Ms. Hunt left her
employer’s premises with some co-workers
and went on to another bar, less than a
kilometer away.
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Arguments accepted by
the Court

Ms. Hunt’s claim was based exclusively on
vicarious liability principles, and more
specifically on an employer’s obligations
towards its employees. The Court indicated
that the situation would have been different
in a purely social context, where an
employee was not required to work during
the festivities. Paragraph 43 of the
judgement reads as follows:

“It is to be made perfectly clear from
the onset that the plaintiff’s claim
against Sutton is based entirely on
the law of Master and Servant, and
more specifically, the duty of care an
employer owes an employee. It is also
a claim that at all relevant times,
while the plaintiff was attending the
party on December 16, 1994, she was
at that particular moment engaged
as an employee. She was answering
the phone, was expected to clean up
after the party, and was being paid
throughout. Therefore, this is not a
social host-type of case.”

The Court held that as an employer, Sutton
Group was not only required to ensure that
the workplace was safe, but also that its
employee did not consume so much alcohol
on the premises as to render her incapable
of driving home safely after she had finished
work.

The Court dismissed the employer’s claims
that it could not have taken away her car
keys as it would have been tantamount to
theft, or that it could not have forcibly put
her in a taxicab without risking being
charged of kidnapping.

The Court also found that the employer
should have foreseen that by maintaining
an open and unsupervised bar, it would be
incapable of monitoring the employee’s
consumption of alcohol, which could
jeopardize her safety.
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The employer should not have accepted

Ms. Hunt’s refusal to take a taxi, as the only
expert witness heard by the Court testified
that an intoxicated person does not have
the capacity to accept or to refuse any such
suggestion because his or her judgement is
impaired by alcohol.

Lastly, the Court held that the employer
could have reasonably foreseen that its
employee would stop for a drink on the way
home. An employer’s duty of care cannot
be delegated to a third party and it is the
employer’s responsibility to avail itself of the
many options available under the
circumstances (e.g., calling a taxi for the
employee, requiring the employee to leave
her car keys at the office, calling the
employee’s spouse to come and get her at
work, asking another employee who had
abstained from drinking to drive his
colleague home or even paying a one night
stay at a hotel for the inebriated employee).
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Conclusions

According to this judgement, an employer
is responsible for taking all possible
measures to prevent an employee from
driving after consuming alcohol during an
office function held on the employer’s
premises.

The Court did not make any explicit
pronouncements regarding the nature and
scope of an employer’s obligations towards
its employees when an office function is
held and paid for by the employer on
premises specifically reserved for the event.
Factors such as an open bar left without
adequate supervision could be taken into
account in determining the employer’s
liability, if it could be shown that one of its
representatives was aware of an employee’s
intoxication.

Following this Ontario decision, an
employer’s duty of care may extend to
situations where alcohol is consumed by
employees in the workplace, even if it
occurs in the context of a party.

In Québec, a breach of the employer’s duty
of care in circumstances similar to those of
the Hunt case would not result in the
employer being ordered to pay damages,
because of the prohibition contained in the
Automobile Insurance Act against civil
proceedings for physical and moral damages
resulting from an automobile accident.

Similarly, an employer would not be
required to directly compensate an
employee if the damages suffered by the
employee due to alcohol consumption in
the workplace constitute an “industrial
accident” for the purposes of the Act
respecting industrial accidents and
occupational diseases.
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However, the principles set forth in the
Hunt case could apply in Québec. If the
prejudice suffered by an employee is caused
in whole or in part by the employee’s
consumption of alcohol in the workplace,
but the damage is not covered in either the
Automobile Insurance Act or the Act
respecting industrial accidents and
occupational diseases, the employer’s duty of
care may be assessed by a Court of law (e.g.,
if an employee suffers a fall as a result of his
intoxication). The Court may seek to draw
upon the principles laid down in the Hunt
decision to define the scope of an
employer’s obligations.

Veronique Morin

Lavery, de Billy

3



You can contact any of the following members

of the Labour group in relation with this bulletin.

at our Montréal office
Pierre Baribeau
Jean Beauregard
Anne Boyer
Monique Brassard
Denis Charest
Michel Desrosiers
Jocelyne Forget
Philippe Frere

Alain Gascon
Michel Gélinas
Isabelle Gosselin
Jean-Francois Hotte
Monique Lagacé
Guy Lemay

Carl Lessard
Dominique U'Heureux
Catherine Maheu
Véronique Morin
André Paquette
Marie-Claude Perreault
Erik Sabbatini

Antoine Trahan

You can contact any of the following members

at our Québec City office
Pierre Beaudoin

Patrick Bernier

Danielle Coté

Christian R. Drolet

Pierre C. Gagnon

Claude Larose

at our Laval office
Serge Benoit
Pierre Daviault
Gilles Paquette
René Paquette

of the Civil Liability and Damage Insurance group in relation with this bulletin.

at our Montréal office
Edouard Baudry
Anne Bélanger

Jean Bélanger
Marie-Claude Cantin
Michel Caron

Paul Cartier
Jean-Pierre Casavant
Louise Cérat

Louis Charette
Daniel Alain Dagenais
Francois Duprat

Jean Hébert

Odette Jobin-Laberge

Montréal Québec City

Suite 4000 Suite 500

1 Place Ville Marie 925 chemin Saint-Louis
Montréal, Quebec Québec, Quebec

H3B 4M4 G1S 1C1
Telephone: Telephone:
(514) 871-1522 (418) 688-5000
Fax: Fax:

(514) 871-8977 (418) 688-3458

Lavery, deBilly

Bernard Larocque
Robert W. Mason
Jacques Nols

J. Vincent O’Donnell
Dina Raphaél

André René

Jan Rose

Evelyne Verrier
Dominique Vézina
Richard Wagner

at our Québec city office

Philippe Cantin

Pierre Cantin

Laval Ottawa
Suite 500 Suite 1810

3080 boul. Le Carrefour
Laval, Quebec

360, Albert Street
Ottawa, Ontario

H7T 2R5 K1R 7X7
Telephone: Telephone:
(450) 978-8100 (613) 594-4936
Fax: Fax:

(450) 978-8111 (613) 594-8783

Pierre F. Carter
André Gagnon
Laurier Gauthier
Pierre Gourdeau
Claude M. Jarry
Claude Larose
Jean-Francois Pichette
Marie-Elaine Racine

at our Ottawa office
Brian Elkin

Patricia Lawson
Alexandra LeBlanc

Web Site All rights of reproduction
www.laverydebilly.com

reserved. This bulletin
provides our clients with
general comments on
recent legal
developments. The texts
are not legal opinions.
Readers should not act
solely on the information
contained herein.

May 2001




