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The insurance policy was not delivered
to the insured: the insurer must compensate

By Odette Jobin-Laberge

The Court of Appeal recently dismissed the insurance broker acts not only
the appeal in the case of General as the insurer’s agent in the
Accident v. Genest, ].E. 2001-206 and performance of his duties.
R.E.J.B. 2001-22026, and declared void Depending on the action he is
against the insured a clause excluding taking, he may, in a given case,
damages caused by ground water, for bind the insurer.” (para. 29)

the reason that at the time of the (translation)

renewal of the policy, the broker had
only given the insured a “summary” of
the renewal (probably the special policy
conditions page).

Quoting Professor Bergeron, Justice
Rochette agrees with the following
statements:

The insurer could not prove that the full
text of the policy had been delivered to
the insured by the broker and the
broker’s fault was attributed to the
insurer. Indeed, the Civil Code makes
communication of the policy a strict

“(...) It is beyond belief that an
insurer would be entitled to escape
from any liability because an
indermediary has the same
responsibility as that of the insurer.”

obligation of the insurer, even if the “(...) It is through him (the broker)

insurer satisfies this obligation bY “In these cases, insurance brokers, in that the insurer speaks to perform its

having it delivered through its insurance my opinion, are acting as agents of obligations and to allow the insured

broker. Iustice Rochette writes: the insurer. They must then give each to perform his. Establishing a
insured, as their agent (sic) should reliable communication system with
have done, documentation the insured is the responsibility of the
containing all conditions pertaining insurer. It would be surprising if the
to each type of contract. Therefore, insured had to bear the insurer’s

shortcomings and that the simple use
of this communication system
proposed by the insurer would render
him an agent of the insured.”

(para. 31) (translation)
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Consequently, since the only document
delivered to the insured did not include
the exclusion clause, it would be
unenforceable against him.

On the other hand, even if the
document delivered did include a
statement of reference to the “Applicable
forms”, failure to deliver them to the
insured is in breach of Article 1435
C.C.Q. and renders null any “external
clause” which was not brought to the
attention of the insured.

Finally, Justice Rochette declares that in
any case, the exclusion clause would
have been inapplicable since the water
which infiltrated through the windows
and the foundation originated from the
bursting of the city’s watermain and
could not be considered as
“groundwater”; because the concept
must be strictly construed, drinking
water should not be deemed as such
(para. 41 to 47).

It seems however that the insurer could
seek the liability of the broker who
omitted to deliver the policy to the
insured, inasmuch as this insurer could
demonstrate that he had given the
necessary documents to the broker for
the purpose of delivery.

Insurers and brokers should pay
attention, otherwise the insured may
seek damages which the contract would
not entitle him to.

Odette Jobin-Laberge

Montréal

Suite 4000

1 Place Ville Marie
Montréal, Quebec
H3B 4M4

Telephone:
(514) 871-1522
Fax:

(514) 871-8977

Québec City

Suite 500

925 chemin Saint-Louis
Québec, Quebec

G1S 1C1

Telephone:
(418) 688-5000
Fax:

(418) 688-3458

Laval

Suite 500

3080 boul. Le Carrefour
Laval, Quebec

H7T 2R5

Telephone:
(450) 978-8100
Fax:

(450) 978-8111

Lavery, deBilly

Ottawa

Suite 1810

360, Albert Street
Ofttawa, Ontario
K1R 7X7

Telephone:
(613) 594-4936
Fax:

(613) 594-8783

Odette Jobin-Laberge has been
a member of the Bar of Québec
since 1981 and specializes in

insurance law.

You can contact any of the
following members of the

General and Damage Insurance
group in relation with
this bulletin.

At our Montréal Office

Edouard Baudry
Anne Bélanger

Jean Bélanger
Marie-Claude Cantin
Michel Caron

Paul Cartier

Isabelle Casavant
Jean-Pierre Casavant
Louise Cérat

Louis Charette

Julie Cousineau
Daniel Alain Dagenais
Frangois Duprat
Nicolas Gagnon
Sébastien Guénette
Jean Hébert

Odette Jobin-Laberge
Bernard Larocque
Jean-Frangois Lepage
Robert Mason
Pamela McGovern
Jacques Nols

J. Vincent O’Donnell
Janet Oh

Dina Raphaél

André René

Tan Rose

Jean Saint-Onge
Evelyne Verrier
Dominique Vézina
Richard Wagner

At our Québec City Office

Pierre Cantin

Philippe Cantin
Pierre E. Carter

Pierre Gourdeau
Claude M. Jarry
Claude Larose
Jean-Frangois Pichette
Marie-Elaine Racine

At our Ottawa Office
Brian Elkin

Patricia Lawson

Alexandra LeBlanc

Web Site

www.laverydebilly.com

All rights of reproduction
reserved. This bulletin
provides our clients with
general comments on
recent legal
developments. The texts
are not legal opinions.
Readers should not act
solely on the information
contained herein.

March 2001




