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Sale of Ophthalmic Lenses Online:
the Québec Court of Appeal Decides

B CATHERINE PARISEAULT .

In a unanimous decision rendered on May 16, 2016,' the Québec
Court of Appeal confirmed that the delivery of ophthalmic
lenses purchased online from suppliers who are not members
of the Ordre des optométristes (Order of Optometrists)
("Order"), or the Ordre des opticiens d'ordonnances (Order

of Dispensing Opticians), does not violate the Optometry Act®
("OA") or, by necessary extension, the Dispensing Opticians Act’

This decision was the result of an appeal from a judgment issued on
December 3, 2014“ by the Superior Court, in which the Superiar Court
reached the same conclusion as the Court of Appeal.

The facts in this case were as follows: Coastal Contacts Inc. ("Coastal"),
now carrying on business as Clearly, is a company based in Vancouver
with no establishment in Quebec, which sells ophthalmic lenses through
its websites to purchasers in many Canadian provinces, including
Quebec. Its operations are subject to and compliant with the legislation
in force in British Columbia.> Quebec purchasers can either deal directly
with Coastal or instead with website operators who redirect potential
customer requests directly to Coastal. Gestion Progex ("Progex"), one of
the respondents in the litigation, was one such website operator.

In this case, the Order contended that Coastal and Progex violated the OA
by claiming they had the right to perform a professional activity that is
reserved for the members of the Order of Optometrists of Quebec, or
by acting in @ manner that gave the impression they were authorized to
do so. Essentially, the Order alleged that the sale of ophthalmic lenses in
Quebec was an act reserved for optometrists under sections 16 and 25
of the OA, and for dispensing opticians under section 8 of the Dispensing
Opticians Act. The Order put forward two main arguments in support of
its claims.

First, it claimed that section 16 of the OA should be read as follows:
[translation] “The practice of optometry is an act which [...] deals with
[...] the sale of ophthalmic lenses.” Based on this interpretation, and
despite the fact that, according to the general rules of law, the contract
was concluded in British Columbia, section 16 had been infringed
because Coastal's actions, including the placing of orders, payment,
confirmation of the order, and delivery of the ophthalmic lenses, were
performed in Quebec. On this point, the Court found that section 16 does
not allow the sale of ophthalmic lenses to be broken down into various
separate tangible or intangible acts so as to include them in the exclusive
area of practice of optometrists.

Secondly, the Order arqued that the term "sale" used in section 16 of
the OA should be interpreted more broadly than when it is used in the
Civil Code of Québec. It contended that this broadening of the concept

of "sale” was justified on the basis of the primary mission of the Order,
which is to ensure the protection of the public. Therefore, according to
the Order, the term "sale” must allow for the regulation of any conduct
[translation] [...] consisting of controlling the distribution of a requlated
product to the public [...]"5

After reviewing the decisions in Eator’, Celgene Corp® and Meditrust®,
the Court held that it could not accept the interpretation put forward by

' Ordre des optométristes du Québec c. Coastal Contacts Inc., 2016 QCCA 837.
° Optometry Act, CQLR, c. 0-7.

Dispensing Opticians Act, CALR, c. 0-6.

“ Ordre des optométristes du Québec c. Coastal Contacts Inc., 2014 QCCS 5886.

> Health Professions Act, [RSBC 1996] Chapter 183; Optometrists Regulation, B.C. Reg.
200/2012; Opticians Regulation, B.C. Reg. 118/2010.

Excerpt from the factum of the Order; cited in para. [28] of the decision.
Association pharmaceutique de la province de Québec c. T Eaton Co. Ltd., (1931) 50 B.R. 482.
8 Celgene Corp c. Canada (Attorney General), [2011]15.C.R. 3.

Ordre des pharmaciens du Québec c. Meditrust Pharmacy Services Inc., [1994] R.J.Q. 2833
(C.A.) (authorization for leave to appeal dismissed by the Supreme Court, [1995] 2 S.CR. ix).
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the Order. The Court observed that the only act attributable to Coastal
and which took place in Quebec was the delivery of the ophthalmic
lenses, since the other acts identified by the Order related more to
the freedom of action of the purchaser, over which the Order has

no jurisdiction.

As the Superior Court had also noted in a case between the Order of
Optometrists and the Order of Dispensing Opticians, the Court of
Appeal stated that the simple delivery of ophthalmic lenses is only
incidental to, and nat an inherent component of, the sale. In addition, the
Court found that lenses are not a product whose manufacture, supply
or sale are so requlated that this would justify a broad interpretation

of the monopoly on sales claimed by the Order for the benefit of its
members. Moreover, such an interpretation would be inconsistent with
the principle that statutes which create professional monopolies should
be interpreted narrowly. Following its analysis, the Court therefore held
that [translation] "the mere delivery of ophthalmic lenses in Quebec [...]
cannot constitute either a violation of section 16 or the first paragraph of
section 25, or the illegal exercise of optometry in Quebec.""

In light of this conclusion, the Court found that it was not necessary
for it to rule on the territorial scope of section 16 of the OA. However,

it reiterated the recognized legal principle that, in the absence of a
contrary provision, whether express or implied, one must assume that
the author of the OA intended it to apply only to individuals, places,
actions and events located within the territory of Quebec.

Coastal was represented in this file by members of Lavery's Health
law group.

Lavery will keep you informed of any new developments in this case.
I CATHERINE PARISEAULT .
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' Ordre des opticiens d'ordonnances du Québec c. Ordre des optométristes du Québec, 2013
QCCs 1532,

" Ordre des optométristes du Québec c. Coastal Contacts Inc., supra, note 1, cited in para.
[71] of the decision.

All rights reserved 2016 » LAVERY, DE BILLY, LL.E » LAWYERS

Four recevoir notre bulletin en francais, veuillez envoyer un courriel a info@lavery.ca.

This bulletin provides our clients with general comments on recent legal developments.

The texts are not legal opinions. Readers should not act solely on the information contained herein.

»lavery.ca

MONTREAL |

HEALTH AND SOCIAL SERVICES TEAM UNDER
THE DIRECTION OF SYLVAIN POIRIER

PIERRE-L. BARIBEAU
PIERRE BEAUDOIN

ANNE BELANGER

JEROME BELANGER
CLAUDIA BERUBE

DAVE BOUCHARD

JULES BRIERE

GENEVIEVE CHAMBERLAND
MAGALI COURNOYER-PROULX
MARIKA COUTURE-HOULE
RAYMOND DORAY, AD. E.
SIMON GAGNE

DANIELLE GAUTHIER
HELENE GAUVIN

CHERYL GILBERT

RHONDA GRINTUCH
MARIE-JOSEE HETU
VERONIQUE IEZZONI
MARIE-HELENE JOLICOEUR
MAUDE LAFORTUNE-BELAIR
MYRIAM LAVALLEE

ZEINEB MELLOULI

PATRICK A. MOLINARI, MSRC
VERONIQUE MORIN, CRIA
JEAN-FRANGOIS PAGE
CATHERINE PARISEAULT
SYLVAIN POIRIER

LOUIS ROCHETTE

VIRGINIE SIMARD

MAUDE ST-GEORGES

LOUIS THIBAULT-GERMAIN
CHARLES OLIVIER THIBEAULT

QUEBEC CITY

pbaribeau@lavery.ca
pbeaudoin@lavery.ca
abelanger@lavery.ca
jebelanger@lavery.ca
cberube@lavery.ca
dabouchard@lavery.ca
jbriere@lavery.ca
gchamberland@lavery.ca
mproulx@lavery.ca
mcouturehoule@lavery.ca
rdoray@Ilavery.ca
sgagne@lavery.ca
dgauthier@lavery.ca
hgauvin@lavery.ca
cgilbert@lavery.ca
rgrintuch@lavery.ca
mjhetu@lavery.ca
viezzoni@lavery.ca
mhjolicoeur@lavery.ca
mlafortunebelair@lavery.ca
mlavallee@lavery.ca
zmellouli@lavery.ca
pmolinari@lavery.ca
vmorin@lavery.ca
jfpage@lavery.ca
cpariseault@lavery.ca
spoirier@lavery.ca
Irochette@lavery.ca
vsimard@lavery.ca
mstgeorges@lavery.ca
Ithibaultgermain@lavery.ca

cothibeault@lavery.ca

| SHERBROOKE |

514 877-2965
418 266-3068
514 877-3091

514 877-3012

819 346-3661
819 346-3411

418 266-3093
819 346-256¢2
514 877-2930
819 346-0340
514 877-2913

514 877-2916

819 346-8073
418 266-3053
819 346-2207
514 877-3068
819 373-4274
514 877-3003
514 877-2955
514 877-3077
819 373-0339
514 877-3056
514 877-3079
514 877-3082
819 346-7999
514 878-5448
514 877-294¢2
418 266-3077
514 877-2931

514 878-5642
418 266-3067
514 877-3086

TROIS-RIVIERES




