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IN SEPTEMBER 2012, WE REPORTED THAT THE SUPREME
COURT OF BRITISH COLUMBIA HAD RENDERED A JUDGMENT!
CONFIRMING THAT A CORPORATE POLICY IMPOSING AN
ADVANCE NOMINATION PROCESS FOR A SHAREHOLDERS'
MEETING WAS REASONABLE AND DID NOT INFRINGE THE
SHAREHOLDERS' RIGHTS RELATING TO THE ELECTION OF THE
CORPORATION'S DIRECTORS ("ADVANCE NOTICE POLICY").
WE CONCLUDED AT THE TIME THAT ADVANCE NOTICE
POLICIES ARE A TOOL THAT CAN PREVENT NOMINATIONS

IN CASES WHERE THEY MIGHT BE ENFORCED BY AMBUSH
OR BY PROXY CONTEST. NINE MONTHS LATER, WE NOTICE
THAT ADVANCE NOTICE POLICIES HAVE BEEN ADOPTED

BY NUMEROUS CANADIAN PUBLIC CORPORATIONS AND
THAT PROXY ADVISORY FIRMS SUCH AS INSTITUTIONAL
SHAREHOLDER SERVICES INC. (*ISS") AND GLASS LEWIS

& CO., LLC ("GLASS LEWIS") HAVE WIDELY SUPPORTED
THEIR IMPLEMENTATION.

' Northern Minerals Investment Corp. v. Mundoro Capital Inc.,
2012 BCSC 1090 [Mundoro Capital].

Furthermare, since many Canadian public corporations are still
seeking to put in place other responsible defences against proxy
contests, we wish to advise in this bulletin that Canadian Qil Sands
Limited and other Canadian public corporations recently adopted
“Enhanced Quorum By-Laws", in addition, to Advance Notice
Palicies, at their respective annual and special shareholders'
meetings. Enhanced Quorum By-Laws require a minimum of two
shareholders holding at least a majority of the issued and out-
standing common shares (an "Enhanced Quorum®) to be present
or represented by proxy at any meeting at which a shareholder
will be seeking to replace half or more of the board of directors,

before the meeting can be held and business validly transacted.

This is different from the more standard practice among issuers
with respect to quorum at shareholders’ meetings, which is
generally 10% of the shareholders, represented in person or by
proxy. The Enhanced Quorum requirement is intended to ensure
the enfranchisement of all the shareholders and that a material
number of shares are represented at sharehaolders’ meetings,
where such a fundamental change to the business and strategic
direction of a corporation may occur. Enhanced Quorum By-Laws
have recently been adopted by at least four Canadian public
corporations.



An Enhanced Quorum would provide a better framework to
shareholders for exercising their fundamental right to make
significant changes to the board of directors of a public corpora-
tion. In the absence of an Enhanced Quorum for the transaction of
business at any meeting where the Enhanced Quorum is required,
those present and entitled to vote will constitute a quorum for the
purpose of (i) conducting all business other than for the election
of directars, and (ii) the adjourning of such meeting. The meeting
may be adjourned no more than twice for an aggregate of no
more than 65 days. If an Enhanced Quorum is not present at the
opening of the second adjourned meeting, if any, those share-
holders present and entitled to vote at that adjourned meeting will
constitute quorum for the transaction of business, including the
election of directors, at the adjourned meeting.

The concept of Enhanced Quorum was integrated by a few other
Canadian corporations such as Open Text Corporation, Rutter Inc.
and Enghouse Systems Limited into those companies' respective
majority voting policies. Majority voting policies generally provide
that if the votes in favour of the election of a director nominee at
a shareholders' meeting represent less than a majority (50 %)

of the shares voted and withheld, the nominee will submit his or

her resignation promptly after the meeting, for the corporation’s
consideration. The majority voting policies of the corporations
referred to above would only apply in an uncontested election at
which maore than 65% of the outstanding common share have
been voted by holders in person or by proxy.

It is reasonable to believe that both ISS and Glass Lewis will
generally support the adoption of Enhanced Quorum By-Laws.
Like Advance Notice Policies, Enhanced Quorum By-Laws appear
to be yet another answer to shareholder activism, which has
been growing and trending in Canada. Similarly to Advance Natice
Policies, Enhanced Quorum By-Laws will particularly benfit junior

issuers.
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