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THE CONFIDENTIALITY
OF EXPERT MEDICAL REPORTS CHALLENGED BY THE
COMMISSION D’ACCES
A L'INFORMATION

In one of the very first decisions rendered pursuant to the Act
Respecting the Protection of Personal Information in the Pri-
vate Sector (“Personal Information Act”), the Quebec Access to
Information Commission (the “Commission”) ruled that indi-
viduals were generally entitled to have access to their expert
medical reports which had been prepared at an employer’s re-
quest.

This decision in X vs. Dow Chemical Canada Inc."' is likely to
have serious repercussions not only in the labour relations field
but in the insurance field. A motion for leave to appeal this de-
cision was recently filed and should be heard by the Court of
Quebec? in the not-too-distant future.

Nevertheless, we believe that it is imperative to comment at
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a few years sent his employer, Dow
Chemical, a written request to obtain a
copy of his expert medical report which
had been prepared in April 1992. The
company in question acknowledged
receipt of his request but did not pro-
vide the documents within the 30-day
delay prescribed by law and did not
formally justify its refusal.

On or about the following February
11th, the employee contacted his
employer’s external solicitors and reit-
erated his request. It seems as though
he would have spoken with the secre-
tary of the attorney in charge of his file
and she would have asked him to send
his regular physician’s name so that she
could forward the medical report in
question.

On the following February 17th, as re-
quested, the employee sent his regu-
lar physician’s name and address to the
solicitors. He took advantage of this
opportunity to ask them for the most
recent expert medical reports prepared
at his employer’s request on February
14 and 15, 1994.

As both requests for access went un-
answered, the employee asked the
Commission to rule on the dispute.

For a clear understanding of the mat-
ter, it must be pointed out that the em-
ployee had asked to be reinstated on
January 31, 1994, that on the following
February 7th, he lodged an initial com-
plaint against Dow Chemical for unjust
dismissal and, on February 10th, he had
been asked to undergo medical exami-
nations by the employer’s experts. Fi-
nally, on April 7, 1994, the employee
was dismissed as a result of an admin-
istrative measure and, a few days later,
lodged a new dismissal complaint with
the Labour Standards Commission .

THE ARGUMENTS
INVOKED BY THE COMPANY

During the hearing before the Commis-
sion, the company adduced several rea-
sons to justify its refusal to convey the
requested documents. To begin with,
Dow Chemical argued that the medical
reports in dispute were protected by
solicitor-client privilege given the fact
that they had all been addressed to the
company's solicitors.

Secondly, Dow Chemical argued that
the requested reports were covered by
Sub-section 39 (2) of the Personal In-
formation Actwhich allows companies
to refuse to convey personal informa-
tion when the disclosure conceivably
risks having an impact on a judicial pro-
ceeding.

Lastly, and subsidiarily, in the event the
Commission did not retain the preced-
ing arguments, the company asserted
that the recommendations in these re-
ports should be kept confidential, as is
the case in the public sector, but the
body of the reports could be sent to the
applicant through his regular physician
as provided for by Section 37 of the
Personal Information Act which reads
as follows:

“37. A person carrying on a profes-
sional health care enterprise may
temporarily refuse to the person
concerned access to the file estab-
lished on him if, in the opinion of a
health care professional, consulta-
tion would result in serious harm to
the person’s health.

A person carrying on another type
of enterprise and holding such in-
formation may refuse to the person
concerned access to the informa-
tion related to him, provided that he
offers the person the possibility of
designating a health care profes-
sional of his choice to receive com-
munication of the information and



communicates the information to
such physician.

The health care professional shall
determine the time at which consul-
tation may take place and inform
the person concerned thereof.”

THe CoMMISSION’S DECISION

The Commission rejected each and ev-
ery argument adduced by the company
and ordered the requested expert medi-
cal reports to be sent to the employee
through his regular physician. Essen-
tially, the Commission’s decision was
based on the following arguments:

1°  because the company did not jus-
tify its refusal to give access as
required by Section 32 of the Per-
sonal Information Act and be-
cause the solicitors’ secretary
told the applicant that he would
have access to the requested
medical reports through his regu-
lar physician, the company
waived solicitor-client privilege;

2°  besides this waiver, it is doubtful
that solicitor-client privilege
could be invoked in a similar case
because the information in dis-
pute does not fall under the cat-
egory of solicitor/client privilege
but doctor/patient privilege.
Moreover, the expert reports
were not prepared or filed in con-
junction with a civil or adminis-
trative suit nor were they re-
guested by the company’s solici-
tors but by the company itself to
reach a decision;

3° furthermore, with respect to
medical-related information, Sec-
tion 37 of the Act contains strict
restrictions to access rules,
namely access through the regu-
lar physician (who, as the case

may be, may invoke serious harm
to the patient’s health to delay the
disclosure). Consequently, com-
panies cannot invoke Section 39
of the Act to object to the disclo-
sure of an expert medical report
even if the disclosure conceivably
risks having an impact on a legal
proceeding;

4° in any event, a company could
not justify its refusal to give ac-
cess to an expert medical report
when the expert physician who
prepared this report is himself
obliged to provide it to the per-
son concerned pursuant to Article
4.02 of the Code of Ethics of Phy-
sicians.

5° finally, contrary to the Access to
Information Act, the Personal In-
formation Act contains no restric-
tions on the confidentiality of rec-
ommendations.

OUR ANALYSIS OF THIS DECISION
AND ITS CONSEQUENCES

We cannot help but be surprised at the
Commission’s decision. Without ana-
lyzing this decision in detail, we none-
theless believe that some aspects merit
further discussion.

First of all, this decision is indicative of
the very severe attitude adopted by the
Commission with respect to companies
which have only been subject to the
Personal Information Actfor a few short
months. By blaming Dow Chemical for
not having answered the request for
access within the delay and not having
justified its refusal but, especially, con-
sidering the fact that the company’s
solicitors’ secretary had verbally
waived the benefit of professional se-
crecy on their behalf, the Commission
showed that it did not intend to be le-
nient toward companies.
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This uncompromising attitude is diffi-
cult to understand given the fact that
four or five years went by in the public
sector after the Act Respecting Access
to Documents Held by Public Bodies
and the Protection of Personal Informa-
tion had came into force before a simi-
lar trend was detected by the Commis-
sion with respect to public bodies.

In this case, we are concerned about
the correlation the Commission makes
between the company and its external
solicitors to the extent that it considers
a waiver of solicitor-client privilege
made by the latter’s secretary as valid.
If the oath of secrecy is a fundamental
right of citizens, including corporate
citizens, should it not be up to them to
waive it?

Needless to say, the Commission’s in-
terpretation of Section 37 of the Act,
namely that access to medical-related
information, including expert reports,
cannot be refused because of the im-
pact of its disclosure on a judicial pro-
ceeding is surprising. In fact, this inter-
pretation imposes stricter access rules
on the private sector than on the pub-
lic sector. Yet, it seems to us that the
wording of Sections 37 and following
of the Personal Information Act could
have easily lent itself to an interpreta-
tion which takes the strategic nature of
expert medical reports into consider-
ation.

It is our opinion that Section 37 of the
Personal Information Act simply pro-
vides an additional restriction to gen-
eral rules of access in cases where the
disclosure of medical information could
cause serious harm to the health of the
person concerned. But, in our opinion,
there is nothing in this Act to conclude
that Section 37 is the only restriction
that might apply to medical informa-
tion.

Moreover, we believe that by putting a
person'’s regular physician on the same

footing as the examining physician
mandated by a company to prepare an
expert medical report, the Commission
has substantially amended the law in
force in this field and, consequently,
disrupts labour relations management.

It is common practice for an examin-
ing physician or expert to send his re-
port exclusively to the person or com-
pany requesting it. Moreover, Ar-
ticle 2.03.31 of the Code of Ethics of
Physicians provides for this by imple-
menting specific rules for this type of
professional intervention where the
physician does not maintain a thera-
peutic relationship with the patient. The
legislator even had to adopt a specific
provision to overcome this difficulty for
occupational health and safety pur-
poses, in An Act respecting industrial
accidents and occupational diseases.*

Thus, the direct consequence of the sin-
gular interpretation which the Commis-
sion gives to the Code of Ethics of Phy-
sicians obliges the examining physician
to establish a relationship of trust with
the employee (or with the insured)
while he is mandated by the employer
(or by the insurer) in the context of a
current or foreseeable litigation.

In the case at hand, the Commission is
totally silent on the fact that the 1994
expert reports were conducted in a con-
tentious situation at which time the
employee had already filed a dismissal
complaint with the Labour Standards
Commission.

Lastly, it must be clearly understood
that the Commission’s recent decision,
if maintained by the courts, could con-
ceivably have the following effects:

. the employee (or his union) couid
at any time get a copy of an ex-
pert medical report requested by
the employer to verify absences
or make administrative decisions
while the employer would be



unable to get the expert report
from the opposing party before
the hearing;

. an employee could even get a
copy of an expert medical report
prepared at the employer’s solici-
tors’ request within the frame-
work of a civil or administrative
suit;

. the insured who receives a dis-
ability benefit and is obliged by
the insurer to undergo an expert
medical examination could at any
time get the expert medical re-
port to contest the insurer’s deci-
sion;

. further to a claim, the victim
could probably get a copy of the
liability insurer’s expert medical
report and, before settlement,
ascertain the disability percent-
age established by its physician.

SOME CAVEATS AND
RECOMMENDATIONS

If Dow Chemical’s motion for leave to
appeal is granted, two to three years
will probably elapse before the Court
of Quebec rules on the merits of this
important Commission decision. How-
ever, in the meantime, companies
would be well advised to learn from this
case law.

First of all, as for processing access re-
quests, the X vs. Dow Chemical Canada
Inc. decision shows the importance of
naming within every company a per-
son responsible for access and the pro-
tection of personal information who
will receive requests, process them
within the 30-day delay and, as the case
may be, justify refusals by basing him-
self on the relevant provisions of the
Act. In fact, we believe that the Com-
mission would have been less strict had
the company in question at least re-

spected the procedural requirements of
the Act.

Also along these lines, we believe that
companies would be well advised to
adopt internal directives to ensure that
their employees and executives auto-
matically channel access requests (writ-
ten or verbal) to the designated person
in charge. In this way, the Commission
will not interpret comments or written
statements made by an employee or an
executive of the company as being
waivers to the confidentiality of a docu-
ment or information.

As for expert medical reports and other
information of this nature, we have ev-
ery reason to believe, in particular, for
the aforementioned reasons, that they
are ill-founded in law. From now on, if
your company receives a request to
access such a document, either from
an employee or an insured, and if it
deems that the disclosure of this docu-
ment will prejudice a hearing or case
in progress, we believe that it could
object to the disclosure. Until the Court
of Quebec rules on this issue, the com-
pany should invoke Section 39 of the
Personal Information Act as well as so-
licitor-client privilege to object to the
disclosure of such information.

Having said this, to maximize the pos-
sibility of having the confidential nature
of expert medical reports acknowl-
edged by the Commission or, as the
case may be, by courts of law, compa-
nies should in our opinion initiate the
following steps:

. requests for expert medical re-
ports should be sent in writing to
the expert and, in a detailed man-
ner, indicate the litigation for
which they are requested;

. the company’s examining physi-
cian or expert should be encour-
aged to refer a request to access
an expert medical report to the
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company for which he is acting.
Section 16 of the Act specifically
authorizes such a reference;

a company’s external solicitors
should adopt a similar attitude to
avoid a situation like the one
which occurred in the Dow
Chemical case where the
company'’s solicitors directly re-
ceived an access request from
their client’s employee to which
they did not respond within the
delay set forth by law and accord-
ing to prescribed procedure;

lastly, in its decision, the Commis-
sion seemed to have attached im-
portance to the fact that the ex-
pert medical report in question
had not been ordered by the

company's solicitors but by the
company. A contrario, we won-
der if the Commission would
have been more favourable to the
argument of confidentiality based
on solicitor-client privilege had
their solicitors asked the exam-
ining physician to conduct the
expert medical report.

To summarize, this decision confirms
that companies should not take access
requests or disputes submitted to the
Commission lightly. The consequences
of the application of this new act may
be very serious in the long run not just
for companies themselves but for the
business community as a whole.

Raymond Doray

X vs. Dow Chemical Canada Inc., Commission
d‘accés a I'information, Nos. 940246 and 940385,
dated June 16, 1994.

Dow Chemical Canada Inc. vs Bérard, No. 500-
02-014466-945.

The Act Respecting the Protection of Personal
Information in the Private Sectorcame into force
on January 1, 1994 except for some provisions
pertaining to gathering personal information and
commercial and philanthropic canvassing which
came into force on July 1, 1994.

An Act respecting industrial accidents & occupa-
tional diseases. R.S.Q. C.A-3.001, ART. 215
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WHAT'S NEW ?

The Commission d’accés a I'information has
just handed down its decision in the case of
X vs. Equifax Canada Inc. (File No. 94 00 84)
acknowledging that credit bureaus or per-
sonal information agents can record in their
files the fact that an individual has been the
subject of a personal bankruptcy. This infor-
mation can be kept for six (6) years effective
the release date of the bankruptecy and, if no
release occurs, for a period of seven (7) years
after the registration date.

This decision comes on the heels of a request
made to Equifax Canada Inc. by a consumer
who, basing himself on Article 40 of the Que-
bec Civil Code, asked to have his credit file
corrected and some information pertaining
to his personal bankruptcy deleted. In par-
ticular, he asserted that after three and a half
years the information was no longer rel-
evant.

In a somewhat concise judgment, the court
acknowledged that the evidence adduced by
Equifax Canada Inc. convinced it that the

claimant’s file should not be corrected be-
cause the information pertaining to his bank-
ruptcy was not outdated. In passing, Lavery,
de Billy represented Equifax Canada Inc.

Although this decision constitutes an impor-
tant victory for the business community, we
ask ourselves if the Commission has the ju-
risdiction to rule on the outdated nature of
personal information or to decide on the va-
lidity of the preservation period. In fact, we
tend to believe that the Commission does not
have jurisdiction which falls exclusively un-
der governmental control. Subsection 90(3)
of the Personal Information Act stipulates
that the government can pass regulations to
determine personal information retention
schedules. Inversely, the X v. Equifax Canada
Inc. decision seems to establish that not only
can the Commission rule on the outdated
nature of personal information but it can also
rule on the retention schedules. Sooner or
later, courts of law will have to rule on this
issue which for the time being has not been
decided in any definitive way.
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IN FORCE SINCE JULY 1sT....

Section 5 of the Personal Information Act which stipulates that a company can only compile personal
information necessary to meet the object of the files which it has created.

Section 6 which stipulates that, as a general rule, a company can only gather personal information from
the person concerned himself. The Act does however contain three exceptions to this rule namely, that
a company can gather personal information from third parties:

1° when it is compiled in the interest of the person concerned and it cannot be compiled from
him in due time;

2° when gathering the information from a third person is necessary to ensure its accuracy;
3° when the law authorizes gathering this information from a third person.

However, before gathering personal information from a third person, the company must ensure that the
third person is authorized to convey the requested information. More particularly, if the third party is a
company subject to the Personal Information Act, it cannot, as a general rule, convey the requested
information without the manifest, free and enlightened consent of the person concerned (Section 13).

Section 7 is to the effect that companies must record the sources of the information they receive when
these sources are companies subject to the Personal Information Act.

Section 8 stipulates that every company which creates a new file and, as a result, gathers personal
information from the person concerned must send this person a notice indicating:

1° the object of the file;
2° how the file will be used;
3° the categories of persons who will have access to the information;
4° the location where the file will be kept;
5° the rights to access and make corrections.
This obligation only applies to files created on or after July 1, 1994 and not before.

As a result of Section 9, companies cannot refuse to respond to a request for goods or services or a job
application because the person concerned has refused to provide personal information which is neces-
sary to conclude or execute the contract or if the law has not authorized the gathering of this informa-
tion. If a company has reasonable grounds to believe that a request for goods or services is not lawful,
it may insist upon information from the person concerned even if it is not necessary to conclude or
execute the contract.

In case of doubt, personal information will be considered unnecessary. In the event of litigation, it will
be up to the company to show that the information which it compiled was necessary.

Subsection 22(2), the second paragraph of Section 23 and Sections 24 to 26 contain the rules to be
followed when personal information is used for philanthropic or commercial canvassing. In particular,
they stipulate that individuals have the right to have their names, addresses and telephone numbers
deleted from the solicitation list. Subject to certain conditions, companies are obliged to inform solic-
ited individuals about their rights to opt out and give them the opportunity to exercise them.
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